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,-
act in accordance with itself." 1 The Jurisdiction of a sover-
eign state is exclusive in so far as its territorial limits are 
concerned. Chief Justice Marshall in the Schooner Exchange vs 
McFadden defines it as follows: 
The jurisdiction of the nation within its own territory 
is necessarily exclusive and absolute. It is susceptible 
of no limitation not imposed by itself. Any restriction 
upon it deriving validity from an external ~ource , would 
imply diminution Of its sovereignty to the extent of that 
restriction, and investment of that Povereignty to the 
same extent in that power which could impose such restric-
tion. All exceptions therefore to the full and complete 
power of a nation within its own territories, must be 
traced up to the cons ent of the natio~ itself. They can 
come from no other legitimate source. 
The relation of sovereignty and sovereign State to Juris-
diction is correlative. In sp •3 aking of one term and attempt-
ing to justify its use, one can not helr interp osing the 
other. No political concept of Jurisdiction is possible wi th-
out the conception of an existing established order, a body 
politic, sovereign in its affairs and in the exercise thereof 
of the power inherent in it as an independent sovereign entity-
a State . 
The term "State" has a number of meaninp;s. The attempts 
to define it have been a~ numerou~ as the books written on the 
subject. Burgess defines it as a 11 particular portion of man-
kind viewed as an organized unity." 3 Bluntschli defines it as 
1J. H. Beale, "Jurisdiction of a Sovereign State" , Harvard 
Law Review, 36 Jan. (19 23) p. 243 . 
2The Schooner Exchange vs McFadden, 116 U. S . 136 
:5 John Burgess, Political Science and Constitutional Law 
Vol. I , Ch. 1. 
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as a political entity,(a l egal person having rights and duties 
as a member of the Family of Na t ionsl,we conclude that logical 
~.eduction 
...1 justifies the s pecial study of t he subject of Juri s di ction as a 
phase of int e rnational r e lations. 
'l'he imp ortance of Jurisdiction as a function of a :::> overeign 
Stat e began with the deve lopment of organized society. With 
improvement in the means of communication and transp ort a tion 
between nations, members of one s t a t e found it necessary to emi-
grate and establish themselves in other states. In their new-
found homes some embraced the political faith and cloaked them-
selves with a new doctrine of civil nature quite different from 
their own, a nd, if accepted by the ne w political society, became 
memb e rs of the ne w community with t h e same righ ts and privilege 
as the natives of the State . Others reta~their nationality 
even though choosing to reside permane ntly therein . Our interes1 
lies with the latter, because the former are not a problem to 
the Sovereign State in the de gree that the latter occupy in the 
inte rnational picture . We are conc e rned with those who thus 
become domiciled in the new states without fore going their rela-
tions with their native state s. 
Not only must we attempt to show their relation to their 
new surroundings, but the extent of this r e lat i ons h i p between 
the authorities, t h e agents of t he State, and these residents . A 
ne w task is a dded to the State in r e ceiving the s e outsiders, the 
aliens. In accordance with the D..e.w of Nations, the State not 
only must protect t h em and open to them its tribunals, but it 
~ust not criminally d iscrimina te between them and its citizens. 
4. 
If these aliens suffer undue in~ury either to person or prop-
eTty, their native state may demand redress for injuries so 
inflicted. 
Nhat is the position of the new state toward these new 
residents? Is it limited in the exercise of its authority? 
What jurisdiction may it exercise? What penalties may it im-
pose for the violation of its laws? All these questions will 
be answered in the following pages in their respective order. 
The principles and analysis of the above problems will be 
discussed on the basis of authoritative sources. Each phase of 
jurisd i ction is presented in the c onceived views of the modern 
publicists and ~ riters on interna tional law. ' henever possible 
doctrines and princinles are authenticated by opinions and deci-
sions of jurists in cases bearing on the subject. This is par-
ticularly possible in cases that came for adjudication before 
American Federal Courts, and in s ome c ses in English Courts. 
On the sub~e c t of Jurisdiction over p 9 rsons, a comparison 
is made between the Anglo-American Courts and the Courts of 
France; the position of the alien in France in matters of liti-
gation as contrasted .with the views taken by t he American 
Courts on the subject of Jur sdiction: the relationship between 
foreign merchant ships i n French waters and those in American 
ports; the application of t h e authoritative powers in both coun-
tries; the question of jurisdiction over crimes aboard vess e ls; 
the rules of marginal seas. All such relative matters are dis-
cussed to some extent in the text of this thesis. 
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creation and assumes that the will of God was made known by rev 
elution mediately or immediately to certain persons who were 
his earthly vicegerents, and by them communicated to the people 
by whom obedience was religious as well as civil duty . 
·rhis theory began to decline ''l ith the rise to supremacy of 
the temporal power as distinct from the s p iritual power, or, in 
other words , the separation of Church and State, and the actual 
refutatlon of absolutism which the theory supported by the 
growth of democratic governments of the later period . 
The other theory of importance is the compact or contract 
theory. This theory finds strong support in the persons of 
Thomas Hobbesand John Locke, in England, and Jean Rousseau , in 
France . The main idea of this theory as the origin of civil 
society is a surrender by individuals of a certain part of thei 
11 natural 11 rights in order to get the benefit of civil society . 
This theory reached its high-wat e r mark in Rousseau . He 
maintains that man is forced to relinquish his "natural liberty 
and substitute civil liberty for it. It is a sort of covenant 
of each with all. 
The theory of force is less significant than either the 
social-contract theory or the divine theory of origin . Histor-
ically, this theory means thRt the State is the outcome of 
aggression, that is , the beginnings of the State are to be 
sought in the capture and enslavement of man by man, in the 
conquest and subjugation of feebler tribes . 
In modern time, the theory of force is elaborated by the 
socialists who maintain that the State is the outcome of the 
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exploitation of the weaker by the stronger . 
This theory , despite its defects , contains some elements 
of truth . Force is a necessary element in the state both from 
internal and external points of view to maintain its unity 
against destructive elements . But to se t up force as an expla-
nation as an origin of the state, and as a us t ification for 
its action is an erroneous conce vtion and meets not with man's 
best judgment . 
In the foregoing discussions, no at temp t was ma de t o justi 
fy the action and opinion of those writers who have advanced 
the above - mentioned theories as the true origin of the State . 
The acce pted theory of the origin of the State in modern times 
~ s the historic a l or evolutionary theory. According to this 
theory, the ~tate is a historic growth . No one knows exactly 
the beginning of social organization, but it is commonly agreed 
that the State is the outc ome not of any single movement, but 
the result of a gradual process running throughout all the 
known history of man . This idea of an evolutionary growth is 
well stated by Professor Burgess as follow~: 
The p ropo s ition that the State is a product of hi~tory 
means that it is a ~radual and continuou s development of 
human society out of a gro s sly imperfect beginning through 
crude but improving forms of manifestation towards a oar -
feet and universal organization of mankind . 
It cannot be assumed that man in the course of his evolu-
tion attained to a full physical and mental development and 
then began to formulate a plan for a social institution . Man ' s 
capacity for associated action and social relationship proceed-
1J . W. Burgess, Political Science and Constitutional Law , 
VolTnfiq 
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of a new social unit, the tribe. This g roup i ng is among the 
simplest of the social ascendancy of man in his effort to reach 
the complex sys tem which makes the modern state . 
The tribal relationship of the group is based primarily on 
1 
friendship bet•:Jeen the constituent members. For the maintenance 
of tribal authority, no more elaborate system or form of g overn-
ment is needed than a chieftain wh o se right to direct and com-
mand is founded u p on a personal prowess, and whose sphere of 
autho r ity in war , is that of a military commande r and, in p eace 
is that of arbitrator of private disputes. In time the savage 
tribe began to be civil i zed by degrees . The authority of the 
tribe i ncreased and its sphere of authority over its individual 
members widened , becoming more and more comolex and the members 
increased and developed into larger social units . This develop-
ment and growth paved the way for a ne ~ order, a new unit in 
this c hain of evolution. 
Historically viewe d the r e lationship of the clan to the 
tribe or to the family is a point of much dispute . Once the 
theory was that the family gave birth to the clan and the rela-
tionship of the two is more akin than that of the family to the 
tribe. Modern Nriters di s card this theory. 
The denial of the relationship between the clan and the 
family is based on the proof which proceeds from the fact that 
the aim , function , and basis of membership of the c l an are dif -
ferent · from t hose of the family . The family is founded upon 
kinship, actual or assumed, and in it, the degree of r e lationshi1 
is fundamental . It s head, as a rule, de termined by birth and 
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not by voluntary selection on the part of its members, and he 
rules rather as own~ r of the personQ sub5ected to his authority 
than as a leader or ~udge over them . In the clan, on the other 
hand, although a certain degree of community blood ia present, 
or assumed, degrees of relationship are not recognized, or if 
recognized, are not deemed important . Religion is the real 
bond of union . The clan owns an d possesses a certain amount of 
property in common , it exercises certain important functions in 
the way of settlement of disput e s between its members and in 
furnishing mutual aid and protection , but its avowed purp ose is 
the maintenance of a common worship . 
The clan r e sembles the tribe in the membership of its con-
stituent units which are individuals and not groups of them . 
Families are the members grouped together, Just as the citizens 
of the modern state . 
The question as to which c me first, the tribe or the clan 
is not wi thin the scope of this thesis to determine . Historians 
differ as to primordial emergence of the tribe and clan . The 
important fact is that both were associations of individuals of 
kindred social strains sharing in some common interest and 
ruled by chiefs whose rulerships were based upon their qualifi -
cations. 
It is thus seen that the development of the state is rela-
tively historical based on the notion that men are instinctively 
social in their tendencies . Their behaviour is charac t eristi -
cally indicative of this tendency in their grouping and aptitude 
for clanish and tribal solidity . 
12. 
Having passed through its first stages of development, the 
state begins to acquire additional traits which ':Jere lacking in 
its early life . Beside the idea of a communal social life, a 
sense of political life began to formul a te in the community. 
This political life soon began to assert itself and in so doing 
cameinto conflict with an older doctrine which was practiced by 
the individuals forming the community. This olde r p recept 
played such an important part in t he life of the community that 
it readily resented the encroachment of this unwelcome intrusior. 
A struggle for dominance therefore developed between the t wo: 
the p olitical philosophy as champ ioned by the king, wh o at this 
stage re placed the c hief as the leader and ruler of the communi-
ty--the state , and religion as represented by the priesthood. 
The conflict in principle between the priesthood and the king 
gave rise to change among men and priesthood and their powers . 
The power of the king increased. At last a large number of men 
awakened to the consciousness of state, and felt the impulse to 
participate in its organization . Animated by patriotism and 
loyalty, by the sens e of the human interests, and by nationalitj 
they gather about the king , as t he b e st existing nucleus of 
their power . They give him strength to overcome defiant priest-
hood and rebellious officials. They establish the objective 
unity of the state, in making him first servant of the state. 
The chief executive who in the early period was known as 
chieftain and later became known as king, derived his power, 
which by this time is political, from the acquiescence of his 
subjects. The form of political organization was, of course, 
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simple in the extreme. 
Political union was an important factor in the creation of 
the state. It was the moving force that accelerated the move -
~ent and brought about its establishment. The mere fact that a 
political desire for union among a homogenous group is not a 
suff icient ground, ho' ever, for asserting that a body politic 
has been created. A state is not born nor created until this 
subjective condition leads to the existence, in objective fact, 
of a ruling political organization . The present political 
institutions had the support of tradition, backed by the indis-
position of men to change their manners and habits of life. 
The process of development after the establishment of the state, 
backward though it may be, its political structure changes, be-
coming more complex, and is endowed with wider and more definite 
power . The exercise of this power becomes more intelligently 
controlled, dictated by the interest of the governed rather than 
by the personal interests of the individuals in whom the exer-
cise of the state's power happened to be entrusted. It must 
reasonably be assumed that with the development of the state, 
some factors other than political influence its course. 
The Asiatic State, for instance, inheri ted its despotic 
form from the practices of religion which was peculiar to that 
region. The supreme authority is vested in God from whom all 
powers emanate. This power is taken over by the ruler who by 
reason of his position exercises it over his subjects . He , as 
an organ of law and order issues decrees to his officials to 
pass on to the people. These decrees become the law of the land 
14. 


Burgess further states that "the earliest forms of the state 
were theocratic." 1 Even our own early form of Government was to 
a large degree t heocratic, particularly among the Puritan set-
tlers. Burgess' contention o the theory of theocracy of the 
early state is therefore justified. "The first and most funda-
mental principle in the development of the state is piety, 
reverence,and obedience~ 2Burgess says. Reverence to authority, 
obedience,and reverence to elders has been from time immemorial 
the practice of the ancients. In Asiatic and some Europe an 
Countries this practice is still exercised. Unless this prac-
tice was instilled in the minds of the members of the community, 
it would be useless to attempt to legislate rules and laws. 
Asia wa s the pioneer in exacting t h is p rinciple, but the states 
Asia produced were despotic, based not on law and rules that 
these forms imply in the West. The Asiatic state was until 
recently theocratic in principle and autocratic in practice . Itl 
must be remembered, howev e r, that desp otic though the Asiatic 
State, it nevertheless paved the way fo r the state of today. 
The early European ~ tate rested on the principle of piety and 
reverence which the Asiatic State incorporated in its machinery 
of government . 'l'he State of Medieval Europe was the work of the 
Church and its servants, the bishops. 
'rhese primates felt the need of an organized society in 
whose organization the preservation and the propagation of the 
faith could be maintained . They were t he nucleus of political 
organization that gave to the West a well -established disciplin-
~J.W.Burgess, Political ~cience and Constitutional Law, p.60 
Ibid. 
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ary order. It was the priests and not the statesmen that made 
possible the establishment of a political community. They 
wielded a n ewer greater than any nublic official to impress the 
peopl e with the need of unity and organization for the common 
good . They established rules of conduct, and increased their 
powers and influence. 
Established, though it was, political unity could not long 
be maintained if the means of keeping alive the instrumentali-
ties of its constitue ncy were disrupted or destroyed. To main-
tain them certain prescribed rules were imp osed. These include 
obedience and service to the established order, with certain 
rights a nd duties. In time this imposition against the will of 
the masses resulted in revolt and in the awakening of will 
consciousness. A trend toward a temp oral power manifested it-
self. Thence arose the conflict between the priesthood and the 
temp oral ruler, t he king, for power and for the control of the 
organized cow~unity or the State . The people who formerly were 
subservient to the will of the priesthood found an opportunity 
in this conflict to free themselves, and rallied to the support 
of the king . They reasoned that by their support to the king, 
they would have an opportunity to achieve a greater degree of 
freedom . 'l'heir reasoning opened the way for a new social order. 
Interests in human relations increased. Many f actors that were 
absent from t h e daily life of t h e group s began to take form. 
Such factors a s economic and political or social interests be-
came fundamental in the r ev ·amping of the n ew order. Ideals 
began to formulate in the minds of the individual s conducting 
18. 











according to Bluntschli are achievements of the modern state . i 
With the development of constitutional limitation u p on the 
power of government, (the agent through which the state exer-
cises its will) there arose the protection of the citizen 
against arbitrary rule. 1· 0 supremacy was derogated from the 
state, nor was there any abridgement of its authority as con-
sequence of this grant to the citizen. 'l'he legal authority re-
mained vested in the state as the ausolute sovereign power. 
The modern state not only possesses the quality of absolute 
i n dependence as an attribute of its sovereignty, but the at-
tribute of permanency also characterizes the modern concept ion 
of the state. This is particularly true in its r e lations with 
other states i n international int e rcourse . The state has cer-
tain functions and obligations incumbent u~on it as a political 
unit in the s ocial order. These functions i nclude maintenance 
of order and the preservation of it s political autonomy in the 
family of nations: the cre ati ng or maintaining the widest pos-
sible degree of liberty. Willoughby states that: 
This includes not only perfection of its governmental 
machinery, whereby political liberty i n the largest 
possible degree s hall be secu red, but also the guaran-
tee to the ind ividual of as wide a field as possible in 
which he shall have a freedom of action, protected at 
once from ar~itrary government int e rference and priva te 
molestation . 
The state provides for the welfare of the people economi-
cally, socially, and intellectually. In its activities, t he 
1J. B. Bluntschl , Theory of the State, 2nd ed. pp . 52 & 5 3 
tran~. 
W. W. Willoughby , The Nature of the State, n . 344. 
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state has certain organs which are instructed to carry on the 
functions entrusted to them in accordance with the needs and 
interests of the people . 
The modern state is basically representative . The rep-
resentative bodies are chosen by the people, citizens of the 
state . Common freedom of citizenship is developed in all 
classes in order that political freedom might be exercised in 
accordance with the law . Because of its constitutional frame-
work, the modern state is legal, conscious of itself, acting as 
a juristic person in a reasonable manner through legislation 
which is the principal source of its rules and laws . 
To maintain its struc~ure and stability the modern state 
must possess military and civil forces to preserve order and 
protect itself from external attacks . It mu ~ t possess the 
right to make use of such forces as may be necessary to insure 
its will when duly expressed and carried into execution . Its 
authority exercised not only through the formulation, promulga -
tion, administration, and enforcement of general orders which 
are laws, but juristically speaking the state is the source of 
law. 
Aside from the above-mentioned attributes, the modern state 
must possess an organized government to exercise its will and 
through which relations with the outside world may be carried 
out. It must also possess the right to enter into foreign rela-
tions . It must be able to fulfill duties as a ~ember of the 
family of nations . Other functions the modern state muPt pos-
sess in order to be qualified as a legal body are maintenance of 
30 . 
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internal peace, order, and safety, the protection of pe rsons and 
property, and must safeguard the rights of per s ons within its 
domain. These rights are fundamental or legal; if the former, 
they i nclude the right to life and property, the right of f ree 
conscience, and the exercise of religious freedom. In short, 
the rights enumerated by the 11 Bill of Rights" as such document 
is known to Anglo-American nations. 
We conclude t hat the stat e is bas ed on rules of conduct 
which later became functi onary and incorporated into codes en-
acted by legislative and representative bodies. In this con-
nection, the state is therefore derived from the law. When we 
speak of a people as a State, we do so b ecause of the legal re-
lation existing within it. The modern s tate has its foundation 
specifically in bodies of l egal relations. In the organs of the 
state, are products of a legal system which proceeds from the 
operation of another and higher source of law and by which thei~ 
composition and competence are det e rmined. The higher source of 
law lies in the sense of righ t which has been organized for the 
connnunity. "The portion of mankind included within the com- I 
munity which is based upon such an independently-operating sense 
1 
of right is a state." The finding of organs for the sense of 
right does not necessarily lie within the auth ority of the state 
But if this organization is imp otent and if it grants no auton-
omy to the · local communities, the r ights of citizens referred 
to above are seriously limite d so far as local i n terest is con-
cerned. To preserve and safeguard the inte re s ts of the citizens 
1H. Krabbe, The Modern Idea~ the State, p . 211 , trans. 
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